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I he 25. Book of the Dige 5, Title 4, Section ro, 


; EEE, As concerning the viſiting of a Wo 
* Bigq-Bellied Woman, 
And the looking after what may be 


.-yborn by Her. 
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C 10. De inſpiciendo ventre,cuſtodien- 
doque partu, fic Prztor ait ; * Si mulier 
© mortuomarito przgnantem ſe eſſe dicet, 
© hisadquosea res pertinebit,procuratori- 


>. .- The Pretor ſays thus ; 


© If 4 Woman upon her Husband's death 
* pretends that ſte is with Child, ſhe mu$t in- 
© rimate that twice every Month thereaſter, to 


© thoſe who are the mo$ concerned in it, or t0. 


Pye eorum, bis in menſe denunciahdunr*- * their Proxies, thar ſo the y may ſend ſome, if 
© curet, utmittant, fi velint, quz ventrem, * they tink fit, to wifi her Belly, _. They may 


© inl; 
FL# duntaxat quinque ; hxque ſimul 
<4 es inſpiciarit : Dum ne qua earum, 

* dum __inſpicit, invita muliere ventrem 
 tangat. Muljer in domu honettiſiime 
© feeminz pariat, quam ego, conſtituam, 
© Mulier ante dies triginta, quam paritu- 
© ram ſe <&fle putat. denunciet his ad ques 
© eares pertinet, procuratoribuſve corum, 
- © ut mittant, {1 velint, qui ventrem cuſto- 
© diant. In quo conclavi mulier paritura 
« erit,ibi ne plures additus fint,quam unus: 
«ft erunt, ex utraque parte tabulis prafi- 
« gantur. Ante oftium ejus coriclavis li- 
© heri ties, & tres libcr@e cum binis comt- 
© tibus cuſtodiant. Quotieſcunque ea mu- 
< lier in id conclave, aliudvequod, five in 
£ balineum ibit, cuſtodes, fi volent,- id an- 
© te proſpiciant : & eos qui introierint, ex- 
© cutiant, Cuſtodes,qui ante conclave po- 
< ſiti erunt, fi volunt, omnes, qui concla- 
£ yeaut domum mtroicrint,excutiant, Mu- 
© lier, cum parturire incipiat, his ad quos 


icient, Mittantur (autem) mulſeres © ſend «fy Free Women (1.E. not Slaves) to the 


© number of five at moſt 3 and all theſe together 
* may viſit her, provided was while they do it, 
© zone of them may tcuch her Bel'y, without her 
© leave; She ſhall be lodged in the Houſe of ſum? 
* Woman of an unainted Reputation, ſucn as: 


© ſhall be named by the Pretor 3 and ſne ſhall. 


© ſgnifie to the Perſons concerned, or 10 their 
« Proxies thirty: days before, when fhe exp24s 
* 10 be delivergd, that if they think fir, th:y 
* may ſend ſuch as may watch over hey, The 
© Room tyyniich fre is to be brought to Bed, 
© ſhall be vifited, tiat there may be no otter 
{Entries to it but One ; and 7f there are ary 
© other, care mujt be taken 10 nail them up with 
© Boards laid along bb within and witkoi: 3 
* and at th: Decor of this Bed-C hamHer three 
* Free Men,with as many Free Wemen,ard two 
* Servants may b2 ſet 10 watch 3 as oft asthe 
* Woman thinks fit 29 20 into that Ped-Cham- 
* ber, or into any.otber, or into a Bath, which 
© rhoſe keepers mayviſ, i; th:y think fit, before 
© ſhe goes into it, LO may alſo vifit. a!l that go 
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' 'ex res pertinet, procuratoribuſye eorum 


« denunciet,ut mittant quibus preſentibus 


« pariat, - Mittantur mulieres liberz dun- 
« taxat quinque : ita ut, preter obſtetrices 
« duas, in eo conclavi ne plures mulieres 
« liberz fint, quam decem, ancillx quam 
ex, 'Hx, quz intus futurz erunt,excu- 
« tiantur omnes in 'eo cunclavi, ne qua 
« przgnans fit, Tria lumina,ne minus, ibi 
{int : ſcilicet, quia teuebre ad ſubjicien- 
Aim aptiores ſunt. Quod natum crityhis 
. ad quod ea res pertinet, procuratoribuſ- 
. Vecorum, oftendatur. Apud eumnt edu- 


, catur,apud quem parens jufſerit. $i au- 


, tem ne his parens jufferit, aut is, apud 
. quem voluerit equcari, curam non re- 
, Cipiet, apud quem educetur, cauſa, cog- 
nita conſtituam. 1s, apud quem educa- 
bitur quod natum Crit, quoad trium men- 
ſium fit, bis in menſe ex eo tempore 3 
. quoad ſex menſium fit, ſemel-in menſe ; 
,A ſex menſibus_ quoad anniculus fiat, al- 
'ternis menfibus ; ab anniculo quoad fari 
. Poſfit, ſemel in ſex menſibus, nbi volet, 
' oftendat, Si cui ventrem inſpici, cuſto- 


E dirive, adefſe partuilicitum non erit, fa-- 


£ tumquequid erit,quominus ea ita flant, 
© ati ſupra comp:ehenſum eſt. Ei, quod 


© natum erit, pofſeſſionem cauſa cognita ' 


© non dabo ; five quod natumerſt, ut ſu- 
© pra cautum eſt, inſpici non licuerit. 
© Quas itaque altiones me-daturum polli- 
© ceor his, quibus ex Edifto meo Bono- 
© rum poſſeſſio data fit eas. fi mihi juſta 
£ cauſa videbitur efſe, ei non dabo. 
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© if they think fit, ſearch all ſuch as come roithin 'Þ 


* the Houſe or the Bed-chamber.” when the 
* Woman falls in Labour, ſhe ſhall give no- 
© tice of it to thoſe concerned, or 10 their Pro- 
© xies; that ſo they may ſend ſuch Perſons who 
© may be Witneſſes to the Birth 3; who muſt be 
© Free Women, to the number of five at moſt 3 
© and befides the Two Midwives, there muſt 
© be-no more Free Women in the Bed-chamber, 
© thanx Ten 3 nor more Seyvants than Six. All 
© theſe wbo enter within the Bed-chamber, 
© ſhall be viſited in the Room, 10 ſee if any of 


© them is with Child :. nor muſt there be few. 


© er than three Lights in the Room, becauſe an 
© Impoſture may be more eaſily committed in 


. © the dark. That which is born,ſhall be ſhewed 


© to thoſe who are concerncd, or to their 


© Proxies,if they deſire it. The Infant is to bs 


© kept by bim who is named bythe Father for that 
© intent ; but if be has left no Orders concerning 
© it, or if he who was named by him,will not un- 
© dertake it, the Pretor having examined the 
© matter, ſhall name the Perſon to whoſe keep- 
« ing the Child is to be truſted'; whoſe name 
&ſhall_be publiſhed, and he ſball be obliged to_ 
T ſhew him, as he thinks fit twice a Month, tilt 
© he is three Months old, and after that once 4 
© Month, till be is fix Months old, and once 
© in two Months, till be is a year old ; and 
© from thence once in ſix Months, till he can 
© fpeak Bnt if any will not ſuffer_their Bel» 
© ly to be viſited, nor themſelves to be wat- 


© ched, nor admit of j7imeſes to their deli- * 


* yery, or ifany thing isdone for hindring 
© the execution of thoſe things that are 


© hereby provided, when upon the hearing of the matter that is made out, that which 
© is born, is not to be admitted to the poſſeſſion of the Eſtate; if it be found that: the 
© Child has not been viſited, according to the former regulations ; in which caſe the 
© Pretoy promiſes to give over all Rtes and Tiles to thoſe others, whom according to his 
Edit he has put in Poſſeſſion, and not- to the Child that is ſo born, the Juſtice of the 


* cauſe being firſt made out to him. 
- Sir. Quamvis fit manifeftifimum E- 
dictum Prztoris,attamen non eſt negligen- 
da interpretatio cjus. F 12.Denunciare igi- 
tur mulierem oportet his ſcilicet, quorum 
intereſt partum non edi, vel totam habitu« 
Tis hzreditatem, vel partem ejus,five ab in- 
teftato, five ex Teftamento. &F 123. Sed & 


$ ſervus hzres inftitutus fuerit, ſ nemo 14- © 


as fit; Ariſto ſcribit, hic quoque ſeryo, 


—_ 


11. Altho the Pretors Edit is very expreſs, 
Fet the AN_ it is not 20 be paſed over. 
12.The Woman 7s bound to intimate ber being 
withChild,ro all thoſe who are concerned in ity 
andto all others to whometither the wholeInhe- 
Titance or 4 part of it belong;whether by the ſuc- 
ceffon in the courſe of Law, or by theyill of the 
Dead. 13.4ndeven if a Slave is made Heir 
by the Will,there being no Child, Ariſto writes, 
; \ quam= 
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"F pattumcuftodiendum arbitrioPrztoris eſſe | 
Þ concedenda. Quam lententiam puto ve- 


ram ;. publict enim intereſt, partus non ſubjici : 


' ut ordinum dignitas, familiarumque ſatua ſit, 


Ideeque etiam ſervus iſte,cum fit in ſpe con- 
ſtitutus ſuccefſionis,- qualis qualis fit, dcbet 
audiri,rem & publicam & ſuam gerens, 


fhould be heard, how mean ſoever kis condition 
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that the Pretor cught, according to bis diſcres 
1107,t0 give bin ſome,though not all thoſe privi- 
leges of warching over 1he birth; in which [ 
think be is in the right : For it is of publick 
concern, that there ſhould be no ſuppoſiti- 
_t.ous Births;and that the Dignity of Fami- 
lics,& of the different ranks of men,be pre- 
ſcrved entire. And that therefore even this 
Slave, who is put in the hope of the Succeſfion, 


may- be, fince the Publick is concerned 7n that 


which he looks after, as well as he is as to bis own particular. | 


$ 14. Denunciari oportet his, quos pro- - 


xima ſpes ſucceſſionis contingir ; ut puta 
primo gradu hzredi inftituto ; non etiam. 


. fubſtituto ; &;, {1 inteſtatus pater-familias 


fit, his, qui primum locum ab inteftato te- 
nent : {1 vero plures fint ſimul ſuccefſuri, 
omnibus denunciandum eft.* F 15. 
autem Przror ait,cauſa cognits ſe poſſeſionem 
non daturum , vel attiones denegaturum, eo 
pertinet, ut fi per ruſticitatem aliquid fue- 
rit omiſſum ex his, quz prztor ſervari vo- 
Juit,non obſit partui. Quale eſt enim, fi 
quid ex his,quz leviter obſervanda Prztor 
edixit, non fit fatum, partui denegari bo- 
norum poſſeſſionem ? Sed mos Regionis 
inſpiciendus eft, & ſecundum eum & obſer- 
vari ventrem,& partum, & infantem opor- 


tet, : 
ſhould be denied to the Child ? But a regard ist 


Quod 


14.The matter ought to be imtimated to.thoſe 
who are the next in the Succeſhon 3 but not ro 
thoſe who come after them in the entail: but if the 
Father died withont a Will,then it muſt be inti-' 
mated to thoſe who ſucceed immediately tothe de- 
fund: and if there are many HeirsPortioners,it 
muſt be intimated tothem all, 15.As for that 
Clauſe,in which the Pretor ſays, that upon the 
hearing of the Cauſe, he will not pit the Child 
in prſſefion, and that he will not give bim leave 
20 ſue for it: by this(of hearing the Cauſe )is 10 be 
underſtoad.that if by a clowniſh ſimplicity ſome- 
of thoſe things have been negleRed,that the Pre- 


' tor has appointed 10 be obſerved, this muſt not 


turn tothe prejulice of the Child ; for what rea- 
ſen is there,that if any of thoſe things have been 
emine?,whichthePretorhasorder'd to be ſlight- 
ly obſerved, that then the Peſeſion of the Eſtate 
0 be had to the Cuftom of the Country ; and 


according tothar,both the Big-Belly,the Birth,and the Child,are to be viſited and watched over. = 


It ſeems that the Abuſe provided againſt by this Law,was known among the Athenians ; for 6 
it is ſet forth among their other Diſorders by Ariſtophanes, in the following words, 


Ariſtophaves in his Theſmophoriaſonſai. 


e ] knew another Woman,who ſaid that ſhe was in Labourand pretended to have bad her Pains 
© for the ſpace of ten days,till ſhe had bought a Child;mean while the Husb.;nd was running abous- 


© 70 41] places,buying thoſe Remedies that baſtened Labour. 


But an Old (woman brought in 4 Pot 


6. z Child to ber,the Moutb of which ſhe bad ſhut up carefully with Wax, that ſo it might not cry 
© out; andas ſoo as ſhe had made a Sign to the Woman intinating what ſoe bad brought 10 her, 
© ſhe that pretended to be in Labour, cried out to her Husband, Get you gone, get you gone, 
© Husband ; for I am now upon the point to be brought to bed, and I feel the Child, 
© kicking with his Heels ready to break out. Upon this he in great joy withdrew, and 
© preſently the Old Woman pluck'd out of the Child's mouth that Wax with which ſhe bad topped 
< it ; upon which that curſed Womas that had brought in the Child run out with great joy to the 
© Husband, and ſaid, You bave a Son born that looks like a Lyon, like a Lyon ; and hat is your 
* very Image in all things, —» What follows, is too immodeſt to be tranſlated, | 


Concerning the Interpretation of Laws, aud that they ought to be expounded nex flrily by the 
Words or Caſes put in them,but by the Equity and Reaſon of them, Cic:ro writes thus, ny vn 
auſe 


Inventione, | | 


=. «x 
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-- *Cauſz & rationes aKcrentur, quare & 


CUT, 


us coafilio, fit ita'in lege :© ut ſententia & 


* voluntate ſcriptoris,- non ipſa ſolum Scri- 


putrz cau>, confirmatum eſſe” videatur, — 
Legis Scriptorem, certo ex ordine, Judices 
certaZtate praditos,conftituiſle ; ut efſent 


- non qui-ſcriptum-wuum recitarent, quod 
. - quivispuer facere poſlet,ſed qui cogitatio- 
- nem alſequi poſlent , & voluntatem in- 
' rexpretari.—- Nullam rem neque legibus, 


neque ſcriptura ulla, denique ne in lermu- 
ne quidem quotidiano- atque imperiis d0- 
meſkticis, rette pofie adminiſtrari 11 unuſ- 
quifque velit verba ſpeQare, & non ad vo- 
Juntatzm <jus qui verba habuerit accedere, 
194} is videtur legi obtemperare, qui 


entcentiam ejus,non qui Scripturam ſequa- 


utilitate communi, non in verbis conſiſte- 
re,— Idcirco de hac re nihil efſe fcrip- 
tum, quod cum de iltla effet ſcriptum, de 
hac is qui ſcribebat,dubitaturum neminem 
judicabat. Poſtea multis in legibus,multa 
{fe preterita,quz idcirco preterita nemo 
arbitretur ,quad ex c#teris de quibus ſcrip- 
2um fit, intelligi poſſinr, | 


Leges in concilio ſcriptoris, & 
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meſtick Matters.—- That Fudge .obeys the Law 
more, who purſues the deſugalh it, than he who 
bas regard only to the wowf it. Laws confiſt © 
not in the words in which thy are conceived,but., 


in the intens of the Makers of them ; and are to 
be explained by the good of the Publick for which 
they are made. Nothing is ſpecified in the Law 
concerning ſuch a caſe, becauſe rhe Law-giver, - 
who mentioned another caſe inthe Law, could 
20t but conclude,that the one being expreſſed, no 
bedy could doubt of the other, For afeer all, 
there are many caſes that ſeem to be omitted ig. 
many Laws, which yet we ought not conking 
omined ; becauſe we may eaſily ſee -wbat we 
ought 10 think o them from thoſe caſes that ar 
mentoned in the Lame | 


The greateſt part of his Oration for Cecinna, is to the ſame purpſe ; and among many others, 


theſe words are remarkable, 

Cum voluntas, & confſilium, & ſententia 
interdi&i, intelligatur, impudentiam ſum- 
mam, aut ſtultitiam ſingularem putabimus 
3n verborum errore verſari, rem & cauſam 
& utilitatem communem non relinquere 
folum,ſed et:am prodere. —— Juris igitur 

Tetineri ſententiam, & .Zquitatem pluri- 
mum valcre, oportere, an verbo ac litera 
jus omne torqueri, vos ftatuite utrum uti- 


_ Jins effe vidcatur ? 


F.1-N © $ 


When we once comprehend the Reaſons, the 
Deſign,and the Intent of a Law,it is either great 
Inpudence, or great Folly, 10 les our ſelves. be 
miſled ty any ambiguity in the words; for this is 
70t onlyto forſake but to betray the rue Ends of . 
the Law,and the good of the Publick— Do you 
therefore that are the Fudges confeder which is 
beſt : Whether the Deſign of the Law ought 10 . 
be obſervcd,and 10 be explained according 10'E» 
quity, or whether Fuſtice it ſelſought ro be pey-.| 
_—_ by adbering to the Words and. Lencr of - 
the Law, I ; ee peel 
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